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IN THE UTAH COURT OF APPEALS

PROVO CITY, a
Municipal Corporation,
Plaintiff/Respondent,
vs.
MELBURN FORD,

Case No. 950464

Defendant/Appellant.

Priority No. 2

BRIEF OF APPELLANT

JURISDICTION
This appeal is from the final judgment of guilty of violation
of Provo City zoning ordinances entered after trial to the bench,
the Hon. Donald J. Eyre, sitting as a Circuit Judge, and the Order
of Sentence entered thereon, in the Fourth Circuit Court, Utah
County, Provo Department, No. 941-831MC, on June 19, 1995, and July
10, 1995, respectively.

This appeal was timely filed July 11,

1995.
Jurisdiction is conferred on the Court of Appeals pursuant to
Rule 26(2)(a) and (b), Utah Rules of Criminal Procedure, and Utah
Code Annotated (1953) 78-2a-3(d) and (f), as amended, whereby the
1

defendant in a Circuit Court criminal action may take an appeal to
the Court of Appeals from a final order and judgment.
The

Court

of Appeals has

ordinance as well as statutes.

inherent power

to interpret

an

Town of Alta v. Ben Hame Corp., 836

P.2d 791 (Ut.App. 1992); Swenson v. Salt Lake City, 16 Ut.2d 231,
398 P.2d 879 (Utah 1965).
ISSUES PRESENTED
Defendant identified four issues in his Docketing Statement.
The fourth such issue was discriminatory enforcement (para. 7(d),
Docketing Statement). Defendant withdraws that issue in that the
facts in the record do not support the claim of error under Herman
v. State, 821 P.2d 457 (Utah 1991); Provo City v. Hansen, 585 P.2d
461

(Utah 1978); and Salt Lake County v. Kartchner, 552 P.2d 136

(Utah 1976).
The issues for consideration in this appeal are:
1.

Whether

judgment

can validly and constitutionally

be

entered against defendant personally where the property subject to
the

zoning

violation

prosecution

was

at

all

times

owned

and

operated by Ford Construction Co., Inc., a corporation, and conduct
sought

to be punished

corporate

construction

under

the

business

Information
and

the

was

that

Information

of

the

did

not

designate or put defendant on notice that plaintiff would rely on
2

UCA 76-2-205, to prosecute defendant personally as an agent of said
corporation.
2,
of

the

Whether Ford Construction Co., Inc.'s nonconforming use
property

at

issue

in

its

excavating,

demolition,

and

construction business extended to the whole of the property and, if
so, whether such nonconforming use allowed it to legally conduct
the activities for which defendant was prosecuted.
3,

Whether

the

Court

exceeded

its

statutory

powers

in

fashioning the Order of Sentence in this criminal prosecution in a
manner tantamount to a permanent injunction.
DETERMINATIVE PROVISIONS
Issue 1:

UCA 76-6-201 to 205; UCA 76-1-201; Amendment V and
XIV, U.S. Constitution; Article I, Section 7, Utah
Constitution; State v. Fulton, 742 P.2d 1208 (Utah
1987); UCA 16-10-401 (a) .

Issue 2:

Gibbons and Reed Company v. North Salt Lake City,
19 Ut.2d 329, 431 P.2d 559 (Utah 1967); Keller v.
City

of

(1979);

Bellingham,

Wash. App.,

Glengary-Gamlin

600

Protective

P.2d

1276

Association,

Inc. v. Bird, 106 Id. 84, 675 P.2d 344

(Id. App.

1983); Pennsylvania Coal Company v. Mahon, 260 U.S.
393 (1922); Carter v. City of Salina, 773 F.2d 251

(10th Cir. 1985); Hedgen v. Clackamas County, 115
Or.App.

117,

836

P.2d

1369

(Or.App.

1992);

Amendment V and XIV, U.S. Constitution; Article I,
Section 7, Utah Constitution.
Issue 3:

Utah County v. Baxter, 635 P.2d 61 (Utah 1981); UCA
77-18-1 (10) (a) (i); UCA 76-3-204 (2); Smith v. Cook,
803 P.2d 788 (Utah 1990); State v. Moya, 815 P.2d
1312 (Utah App. 1991); State v. Green, 757 P.2d 462
(Utah 1988); Smith v. Cook, 803 P.2d 788 (Utah
1990); City of Santa Fe v. Baker, 620 P.2d 892 (NM
App. 1980); UCA 78-38-1, et seq.; UCA 17-27-1002;
UCA 76-10-801, et seq.; UCA 10-806, 808.
STATEMENT OF THE CASE

a.

Nature of the Case. This case is a criminal enforcement

of city zoning ordinances.
b.

Course of Proceedings.

The City filed the within action

April 19, 1994. Defendant entered a plea of "not guilty" as to all
charges and trial was held April 19 and 21, 1995.
the City and defendant testified.
c.

Witnesses for

Defendant did not testify.

Disposition in Trial Court.

Defendant, at the close of

the City's case, moved the Court to dismiss on grounds that the
landowner was proven to be Ford Construction Co, Inc., not a party
4

to the case and not defendant Melburn Ford.
motion.

The Court denied that

After conclusion of the defense, the Court entered

judgment of guilty as to Counts I, II, III, and V and dismissal of
Court IV of the Information on June 19, 1995. The Court's Order of
Sentence placing defendant on probation and imposing terms of
probation was entered July 10, 1995. No post-judgment motions were
made by either party.
d.

Statement of Facts Relevant to Issues Presented for

Review.

On November 15, 1972, Ford Construction Company, Inc., a

Utah Corporation, ("Ford Construction") entered into a real estate
purchase agreement to acquire, as a single parcel, approximately 13
acres of swampy, undeveloped land on the west side of Provo, Utah.
(TR I, 53, 60; Addendum, 4) Though the purchase contract was paid
off and a deed tendered by the seller, the deed had not been
recorded as of date of trial and title thereto remained in the name
of the seller, Velma Snow. (TR I, 54, 62)
continually

since

1972,

and

at

all

Ford Construction has

times

relevant

to

the

prosecution below, operated an excavating, demolition, and water,
sewer,

and

property.

storm
Ford

drain

construction

Construction

stored

business
and

from

the

maintained

said
heavy

construction equipment and vehicles on its property. (TR II, 38)
It also stored new and used construction materials. (TR II, 47)
5

Continually

since

acquiring

the

property,

Ford

Construction

advertised through signage at the entrance to its property that it
accepted

"clean fill" materials.

Concrete and asphalt chunks,

soils, and rock were accepted and the level of the property was
raised and the swamp land was reclaimed. (TR II, 19)
Defendant was at all times relevant to the prosecution below
the general manager of Ford Construction. (TR I, 62) .

During the

relevant period set forth in the Information, July 1, 1993, to
April 19, 1994, (TR I, 23) Defendant was not an officer or director
of Ford Construction.
When purchased, the property was zoned under Provo City zoning
classification

"I&M-l",

"Industrial

Construction's

construction

yard

and

Manufacturing".

activities

were

Ford

within

the

permitted uses listed under such zoning classification. (TR I, 4243;

Addendum,

1).

classification —

In 1974, Provo City adopted

a new

zoning

"M-P", "Light Manufacturing" -- and included the

Ford Construction property in such zoning. (TR I, 6; Addendum, 1 ) .
Provo City adopted land fill control ordinances after 1972.

Ford

Construction contended that its uses were permitted or, if not
permitted, it continued the prior land uses as nonconforming uses.
(TR I, 7 ) .

The City argued otherwise at trial. (TR II, 79-81).

6

Ford

Construction, on a date beginning

after

1974, and

continually during the period relevant to the prosecution, rented
a

portion

construction
storage.

of

its

property

company,

for

to

Interstate

Asphalt,

another

equipment, vehicles, and materials

The materials stored were asphalt tailings which are used

for light duty roads and parking area paving, and barrels of
asphalt sealing materials. (TR II, 48) The equipment and vehicles
are characterized as heavy construction type. (TR II, 38-43) .
The criminal action appealed from herein was filed in Circuit
Court April 19, 1994. A civil action entitled Provo City v. Melburn
Ford, No. 940400441, pleading essentially identical facts was filed
in the Fourth District Court, Utah County, in August 1994.

The

District Court issued a temporary restraining order relative to
acceptance of fill materials and dumping which was continued
tantamount to a preliminary injunction until a date after the trial
in the within criminal

zoning violation action, when it was

dismissed by stipulation of the parties.
At trial Provo City contended that its zoning classification,
as

changed

Construction

in

1974, governed

property;

that

the

present

ordinances

use

of

concerning

the

Ford

inoperable

vehicle storage applied even to the construction business of Ford
Construction; that ordinances governing dumping and land fills
7

applied to Ford Construction's acceptance of fill materials. (TR
II, 79-86).
Defendant Melburn Ford defended on the basis that the property
had been owned, maintained, and operated at all times by Ford
Construction Co., Inc., a Utah corporation; that he was being
prosecuted

personally

and not as designated

and allowed

under

statutes providing that officers, directors, and managers may be
sued for corporate acts; that the City had, therefore, charged the
wrong person and had not adequately framed the charge to include
defendant personally. (TR I, 53&60; TR I, 54&62)
He further defended on the basis that the activities alleged
by the City to violate its ordinances were either allowed under
prior zoning ordinances
7.01.010)

(Count

(Count I, Maintaining a Nuisance section

II, Storage

of Abandoned,

Wrecked

or

Junked

Vehicles - Ordinance No. 14.34.080) (Count III, Unlawful Collection
of Solid Waste Without A License, Ordinance No. 11.01.040) (Count
V, Impermissible Land Use In An M-P Zone) or did not in fact happen
(Count IV, Unlawful Dumping - Ordinance No. 11.01.080). (TR I, 98;
TR II, 79-81) .
The Court found for the City to the extent that defendant
operated a land fill illegally, and maintained vehicles and trash
on the property, and made impermissible use of M-P zone property
8

(Information, Counts I, II, III, and V ) ; the Court did not find
that dumping had taken place (Information, Count IV). (TR II, 8895) .
In its Order of Sentence the Court found defendant guilty,
placed him on probation, and required remediation of the Ford
Construction property by: removal of specified materials; requiring
current road-worthy registration of all vehicles stored on the
property, including construction vehicles; removal of "junk" or
"salvage" construction equipment; ordering termination of the lease
to Interstate Asphalt and its eviction from the property; setting
deadline dates for the remediation; and

establishing a procedure

whereby the City's enforcement personnel can enter the property and
monitor and report to the Court the actions taken to comply with
the

Order

of

Sentence.

Defendant's

order

of

probation

contingent on compliance with these conditions of appeal.
conditions

of defendant's

probation will

extend beyond

was
The

twelve

months. (TR IV, 4-7).
SUMMARY OF ARGUMENT
Defendant was wrongly prosecuted for the acts of a corporation
on land owned by that corporation for which he was the manager.
The Information did not put him on notice that he was being held
criminally liable for alleged zoning violations of the corporation.
9

The land at issue had nonconforming use status which allowed
many if not all the acts complained against and no violation should
have been found.
enjoin

action

The Court exceeded its authority to require and
of

a

defendant's probation.
by

making

the

corporate

landowner

as

a

condition

of

The Court further exceeded its jurisdiction

conditions

of

defendant's

term

of

probation

perpetual.
ARGUMENT
ISSUE 1.

Whether judgment can validly and constitutionally be

entered against defendant personally where the property subject to
the

zoning

violation

prosecution

was

at

all

times

owned

and

operated by Ford Construction Co., Inc., a corporation, and conduct
sought

to be punished

corporate

construction

under

the

business

Information
and

the

was

that

Information

of

the

did

not

designate or put defendant on notice that plaintiff would rely on
UCA 76-2-205, to prosecute defendant personally as an agent of a
corporation.
Defendant, Melburn Ford, an individual was charged in the
Information
ordinances.

with

criminal

violations

of

Provo

City

zoning

All evidence produced at trial by the City showed that

the acts complained of were those of Ford Construction Co., Inc.

10

(Testimony of Barbara Kinghorn, TR I, 81-97).

The real property at

issue was owned by Ford Construction Co., Inc. (Testimony of Velma
Snow, TR I, 62) . Melburn Ford was the manager of the construction
business. (TR I, 62)

UCA(1953) 76-2-205 provides:

76-2-205. Criminal responsibility of person for conduct in
name of corporation or association. A person is criminally
liable for conduct constituting an offense which he performs
or causes to be performed in the name of or on behalf of a
corporation or association to the same extent as if such
conduct were performed in his own name or behalf.
Defendant was not put on notice that the City would ascribe
criminal acts of the corporation to the defendant personally.

Such

notice should have been given by the City pleading UCA 76-2-205 in
the Information.
for

dismissal

on

Defendant at the close of the City's case moved
grounds

that

the proofs,

in particular

the

corporate ownership of the property asserted by the City, did not
support personal criminal liability.
amendment

of the

Information,

(TR II, Page 99) .

the Court overruled

Without

the motion,

ruling that the corporation's failure to record the deed from Mrs.
Snow created

the reasonable presumption

defendant's - because he controlled it.

that the property was
(TR I, 100).

Defendant further argued that by statute [UCA 16-10-401 (a)]
the

use

of

"Inc.",

"Company",

indicative of corporate ownership,
11

"Co.",

or

"Incorporated"

is

(1)

The

The name of a corporation:
(a) must contain the word "corporation", "incorporated,"
or "company," or the abbreviation "corp.," "inc.," or
"co.," or words or abbreviations of like import in
another language.

Court

rejected

that

argument

by

quoting

the

ordinance

supporting Count I:
It shall be unlawful on a misdemeanor violation for any person
to maintain or assist in maintaining a nuisance after
receiving notice to abate.
Defendant challenges the trial court's ruling in denying his
motion to dismiss and in its judgment of guilt.

The Utah Supreme

Court has spoken to the nature and adequacy of notice required of
criminal pleadings:
By definition, the right to constitutionally adequate notice
requires that the information given by the prosecution must be
such that the defendant can confidently rely on it in
preparing for trial. State v. Fulton, 742 P.2d 1208 (Utah
1987).
Defendant

asserts

error

in

the

conviction

based

upon

the

insufficiency of the Information.
ISSUE 2.

Whether Ford Construction Co., Inc.'s nonconforming

use of the property at issue in its excavating, demolition, and
construction business extended to the whole of the property and, if
so,

whether

such nonconforming

use allowed

activities for which defendant was prosecuted.

12

it to conduct

the

The evidence at trial showed that Ford Construction Co., Inc.,
has used the subject property in its construction business since it
acquired the property in 1972.
53,60).
1994,

(Testimony of Velma Snow, TR I;

At all times relevant to trial, July 1, 1993 to April 19,
Ford

Construction's

northeasterly

quadrant

of

construction
the

equipment

property.

(TR

was
II,

in

the

54)

The

southeasterly quadrant was leased to Interstate Asphalt. (TR II,
38)
that

Defense introduced the prior (I&M-l) zoning ordinance to show
these

current uses were permitted

uses under

that prior

zoning.
The Provo zoning ordinance in effect as of Ford Construction's
purchase was 24.54-301 to 24-54.100 (Addenda, 4 ) . Defendant relied
upon 24.54.030:
Use requirements. The following uses shall be permitted in the
I&M-l zone: * * * Asphalt-mixing plants * * * Caretakers'
dwellings * * * Gravel and sand pits * * *
contractors' construction y a r ds * * *
Defendant argued that the present property uses -- contractor's
construction
storage —

yard,

asphalt

contractor

equipment

and

materials

were permitted uses under the prior zoning as continued

nonconforming uses.
The Court found defendant guilty of Count V, improper uses of
M-P zone, and required that Ford Construction Co, Inc. terminate

13

the

Interstate Asphalt

lease

(the business operated by Garlon

Maxwell, witness), remove customer vehicles from the property, (TR
IV, 6-7) remove or use asphalt tailings stored on the property and
see that Interstate Asphalt removed all its equipment and vehicles.
The

Court

ruled:

"Even

if

he

does

have

grandfather

of

a

nonconforming use under the zoning laws, you cannot expand that
nonconforming use-

Or he cannot use that property for a use not

permitted under the former ordinance.
*

* *

[Y]ou cannot expand a nonconforming

use once

the new

ordinances have been established."
"By allowing Mr. Maxwell to use that property for an asphalt
business, that's not a permitted use

* * * ".

(TR II, 92-93) .

Defendant asserts this ruling was error.
As to the extent and permanence of the nonconforming use,
defendant compares facts of the present case to Gibbons & Reed Co.
v. North Salt Lake City, 19 Ut.2d 329, 431 P.2d 559 (Utah 1967),
where several tracts of gravel producing land were acquired by
Gibbons & Reed for use in its construction business.

The parcels

were used by prior owners in gravel operations, although not all as
gravel pits.
parcels

The City sought to prevent the successor's use of the

for gravel removal.

While the opinion focuses on the

14

gravel as a "diminishing asset", the fact that uses prior to the
zoning lawfully included gravel removal, the Court held that
Thus the entire tract is generally regarded as within the
exemption of an existing nonconforming use, although the
entire tract is not so used at the time of the passage or
effective date of the zoning ordinance, 19 Ut.2d at 33 6.
The

leasing

to

Interstate

Asphalt

was

of

a

nature

character substantially the same of Ford Construction's —
storing of construction equipment and materials.

and
the

In Keller v. City

of Bellingham, Wash. App., 600 P.2d 1276 (1979) the Court held:
When an increase in volume or intensity of use is of such
magnitude as to effect a fundamental change in a nonconforming
use, courts may find the change to be proscribed by the
ordinance. 1 R. Anderson, supra at Sec. 6.47; 8 A. McQuillan,
Municipal
Corporation
Sec.
25.207
(3rd
ed.
1976).
Intensification is permissible, however, where the nature and
character of the use is unchanged and substantially the same
facilities are used. Jahnigen v. Staley, 245 Md. 130, 137,
225 A.2d 277 (1967). The test is whether the intensified used
is "different in kind" from the nonconforming use in existence
when the zoning ordinance was adopted. 3 A. Rathkopf, The Law
of Zoning and Planning, ch. 60-1, Sec. 1 (4th ed.
Cum.Supp.1979). 600 P.2d at 1290.
Further see Carter v. City of Salina, 773 F.2d 251 (10th Cir.
1985), at 256:
Utah has declared that zoning ordinances do not operate
retrospectively against existing nonconforming buildings or
uses where vested rights are concerned. Swenson v. Salt Lake
City, 16 Utah 2d 231, 398 P.2d 879 (1965).

15

Ford Construction Co., Inc. has a vested property right to
continue its nonconforming uses which cannot be taken by the City
through prosecution of its manager.

In Glengary-Gamlin Protective

Association, Inc. v. Bird, 106 Id. 84, 675 P.2d 344 (Id.App. 1983),
the Idaho Court of Appeals held:
"[W]hen land is lawfully used or improved in a way that
conflicts with requirements of a subsequently enacted zoning
ordinance, the property is said to be nonconforming.
From
this status flows a limited protection against zoning
requirements." The owner of a lawful nonconforming use has a
right to continue that use despite the conflicting provisions
of the subsequently enacted zoning ordinance. As we further
said in Bastian:
The right to continue a nonconforming use of improvement
of property derives from the due process clauses of the
state and federal constitutions [Citations omitted].
This right (often termed a 'grandfather right" in lay
parlance)
simply protects
the owner
from abrupt
terminations of what had been a lawful condition or
activity on the property. The protection does not extend
beyond this purpose.
(104 Idaho at 309, 658 P. 2d at
980) .
***

Because the limited right to continue a nonconforming
use is constitutionally protected, it is axiomatic that
his right cannot be destroyed by regulatory action
under the subsequently enacted zoning ordinance. 675
P.2d 350.
The City's enforcement of present zoning —

as applied by the

Court's order requiring Ford Construction to not lease portions of
its property to other construction companies and to terminate the
16

lease of the present tenant -- deprives Ford Construction of a
vested property right without compensation and without due process
of law as required by the 5th and 14th Amendments to the United
States Constitution and Art. I, Section 7, Constitution of Utah.
This type of regulatory taking through exercise of local government
police powers is subject to both due process and taking without
compensation prohibition which were not
Court.

followed by the trial

Pennsylvania Coal Company v. Mahon, 260 U.S. 393 (1922):

[T]he general rule at least is, that while property may be
regulated to a certain extent, if regulation goes too far it
will be recognized as a taking.
The effect of the Court's judgment creates the corollary to
defendant's Issue 1:

this prosecution of an individual deprived a

non-party of its vested property right to lease its property for
income.

Should the corporation assert its rights it does so at the

peril of its manager, the defendant herein.
The failure of the Court to honor the nonconforming use is the
root of its judgment of guilt and is reversible error.
ISSUE 3.

Whether the Court exceeded its statutory powers in

fashioning the Order of Sentence in this criminal prosecution in a
manner tantamount to a permanent injunction.
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Defendant was convicted of four counts of Class B misdemeanor
zoning ordinance violations.
sentence is six months.

Under UCA ^6-3-204(2) the maximum

The Court imposed and suspended sentence

(TR IV, 5 ) , "Court suspends the jail sentence and all but $100 of
the fine and places Mr. Ford on probation to the Court.

The terms

of that probation is that he would remediate the condition of his
property + *+ . "
The Order of Sentence entered July 10, 1995, defined the
nature

of

the

remediation

and

required

permanent

actions

and

extended permanent prohibitions. (Addendum, 3)
Defendant claims this is error on several grounds:
(1)

The perpetual

nature

beyond the maximum period —
1(10) (a) (i) .

of the probation

12 months —

order

extends

allowed by UCA 77-18-

This Court has made it clear that the UCA 77-18-

1(10) (a) (i) probation limits established by the legislature are to
be strictly enforced.

State v. Moya, 815 P.2d 1312

(Utah App.

1991); State v. Green, 757 P.2d 462 (Utah 1988); Smith v. Cook, 803
P.2d 788 (Utah 1990).
The New Mexico Court of Appeals, in City of Santa Fe v. Baker,
620 P.2d

892

(NM App. 1980) overturned a three year period of

probation in a criminal zoning violation prosecution
illegal storage of commercial vehicles.
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involving

It found that the New

Mexico statute that limited the period of probation to the maximum
jail sentence allowable for the conviction -- six months —

left

the court with no authority to impose a longer period of probation.
Of note was that the defendant's probation was contingent on him
not violating the ordinance again over three years.
Here the permanent actions required by the Court as conditions
of defendant's probation extend into the future beyond the 12
months allowable probation period.
(2)

The remedy chosen by the City and followed by the Court

-- criminal enforcement —

does not support the Order of Sentence

and conditions of probation as imposed.

It is clear that abatement

of conditions was the goal of the City and the aim of the Court's
Order.

UCA 78-38-1, et seq., provides powers to enforce nuisance

abatement.
and

UCA 17-27-1002 provides civil abatement, injunctive,

mandamus

powers

for

enforcement

of

zoning

regulations.

Injunctive relief was sought by the City in its Fourth District
Court action against defendant (No. 940400441; Addendum, 5 ) . UCA
76-10-801, et seq., grants District Courts only the power to enter
injunctions for abatement of nuisances.

While a finding of public

nuisance can be made in either a civil or criminal proceeding,
permanent injunctive relief may only be sought in District Courts,
UCA 76-10-806, 808.

See Utah County v. Baxter, 635 P.2d 61 (Utah
19

1981).

While the Court can extend probation beyond 12 months under

UCA 77-18-1(10) (a) (ii), that is only for the limited purposes of
payment of fines, restitution, and assessed costs.
The trial court's probation order extends the conditions of
probation beyond the power of the court.
adversely affects a non-party —

It further directly and

the corporate landowner —

to

deprivation of its vested land use rights without due process of
law by the prosecution of its manager.
CONCLUSION
Defendant seeks the reversal of his convictions of Provo City
zoning violations.
DATED this (J^

day of December,1 199^.
ROBERT J. SCHUMACHER, P.C.

ROBERT J. SCHUMACHER
Attorney for Appellant
Melburn Ford
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ADDENDA
Provo City zoning ordinances:
a.
b.
c.
d.
e.
f.

7.01.030;
11.01.040;
11.04.020;
14.27.010 to 14.27.150;
14.34.080;
24.54.010 to 24.54.100

Information.
Order of Sentence.
Agreement of November 15, 1972.
Complaint in civil action Provo City v. Melburn Ford,
Fourth District Court, Utah County, No. 940400441.
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DELIVERY CERTIFICATE
I certify that a true and correct copy of the foregoing Brief
of Appellant was delivered, this 2nd day of January 1996, to the
Provo City Attorney's Office, Mr. Rick Romney, attorney for
plaintiff/respondent, 359 West Center, P.O. Box 1849, Provo, UT
84603.
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ADDENDUM, 1
Provo City Zoning Ordinances

HEALTH AND SANITATION

City of Provo

TITLE 7.
HEALTH AND SANITATION
Chapter 7.01.
Chapter 7.02.
Chapter 7.03.
Chapter 7.04.

Nuisance Abatement.
Weed and Refuse Abatement.
Miscellaneous Sanitary Provisions.
Hazardous Materials.

Chapter 7.01. Nuisance Abatement.
7.01.010.
7.01.020.
7.01.030.

Nuisances Defined.
Civil Actions.
Criminal Actions.

7.01.010. Nuisances Defined.
A nuisance shall be any one of the following:
(1) Whatever impairs the reasonable and lawful
use of property;
(2) Whatever unreasonably or unlawfully affects
the health or safety of one or more persons;
(3) Anything which unreasonably or unlawfully
interferes with, obstructs or tends to obstruct, or
renders dangerous for passage, any public or
private street, highway, sidewalk, stream, ditch or
drainage way;
(4) Noxious weeds, or weeds more than twelve
(12) inches tall, or weeds within thirty (30) feet of
a structure, or weeds within ten (10) feet of the
property line or inner edge of any public sidewalk
or the outer edge of any public street, or weeds in
any other location which constitute an unreasonable
fire hazard;
(5) Any building or structure which is unfit for
human habitation, or which is an unreasonable
hazard to the health of people residing in the
vicinity thereof, or which presents an unreasonable
fire hazard in the vicinity where it is located;
(6) Any accumulation of rubbish, trash, refuse,
junk, abandoned materials, metals, lumber, machinery or inoperable vehicles; or
(7) Noxious or unreasonable odors, fumes, gas,
smoke, soot or cinders.
(8) Any building or structure set up, erected,
constructed, altered, enlarged, converted, moved or
maintained contrary to the provisions of Title 14,
or any use of land, buildings or premises in violation of Title 15.'
(Am. 1993-04)
7.01.020. Civil Actions.
A civil action to abate or enjoin a nuisance, or
for damages for causing or maintaining a nuisance
(including the cost, if any, of cleaning the subject
property), may be brought by Provo City or by any
private person directly affected.
7.01.030. Criminal Actions.
It shall be unlawful and a misdemeanor violation for any person to maintain or assist in maintaining a nuisance after receiving notice to abate
the same. Notice to abate a nuisance shall be given
as a prerequisite to prosecution by delivering a
copy of the notice to abate to the offender by
personal service in the manner described in the
Utah Rules of Civil Procedure, or by mailing a
copy of the notice to abate to the offending party
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by certified U.S. mail, return receipt requested.
The notice to abate shall reasonably describe the
subject nuisance and the steps necessary to abate
the same and shall require abatement to be completed in not less than ten (10) nor more than thirty
(30) days.

Chapter 7.02. Weed and Refuse Abatement.
7.02.010.
7.02.020.
7.02.030.
7.02.040.
7.02.050.
7.02.060.
7.02.070.

Purpose - Declaration of Nuisance.
Inspection and Administration.
Notice to Property Owners.
Proof of Service and Election of Remedy.
Failure to Comply - Removal of Nuisance.
Violations - Remedies.
Construction of Chapter.

7.02.010. Purpose - Declaration of Nuisance.
It is the purpose of this chapter to establish a
means whereby Provo City may designate and
regulate the abatement of injurious and noxious
weeds, garbage, refuse or any unsightly or deleterious objects or structures pursuant to the police
power of the City and specific authorization of
Chapter 11, Title 10 of the Utah Code.
7.02.020. Inspection and Administration.
For purposes of administration of this chapter,
the city fire department and the employees thereof
as directed under the fire chief are hereby appointed as the city inspectors for the purpose of carrying
out the provisions of this chapter.
7.02.030. Notice to Property Owners.
It shall be the duty of the city inspectors to
make careful examination and investigation as may
be provided hereunder for the growth and spread of
injurious and noxious weeds, and of garbage,
refuse or unsightly or deleterious objects or structures; and it shall be the inspectors' duty to ascertain the names of the owners and the descriptions
of the premises where such weeds, garbage, refuse,
objects or structures exist and to serve notice in
writing upon the owner and/or occupant of such
land, either personally or by mailing notice, postage prepaid, addressed to the owner or occupant at
the last known post office address as disclosed by
the records of the county assessor, requiring such
owner or occupant, as the case may be, to eradicate, or destroy and remove, the same within such
time as the inspector may designate, which shall
not be less than ten (10) days from the-date of
service of such notice. One notice shall be deemed
sufficient on any lot or parcel of property for the
entire season of weed growth during that calendar
year. The inspectors shall make proof of service of
such notice under oath, in the manner hereinafter
set forth.

7.02.040. Proof of Service and Election of Remedy.
(1) In the event that the property owner is a
resident or can be adequately served in Utah
County, both notice of abatement and subsequent

SOLID WASTE M A N A G E M E N T

City of Provo

TITLE 11.
SOLID WASTE
MANAGEMENT
Chapter
Chapter
Chapter
Chapter
Chapter

11.01.
11.02.
11.03.
11.04.
11.05.

General Provisions.
Provo City Solid Waste Service.
Commercial and Private Haulers.
Solid Waste Management Facilities.
Fees and Charges.

Chapter 11.01. General Provisions.
11.01.010.
11.01.020.
11.01.030.
11.01.040.
11.01.050.
11.01.060.
11.01.070.
11.01.080.
11.01.085.
11.01.090.
11.01.100.

Title.
Definitions.
Hazardous Waste.
Unlawful to Collect, Transfer or Dispose
of Solid Waste without a License.
Unlawful Acts.
Collection and Disposal - Duty of Owner.
Building or Demolition Contractors.
Unlawful Dumping.
Engineered Fill.
Control of Collection, Transportation and
Disposal by Director.
Right to Appeal.

11.01.010. Title.
The provisions of this Title 11 may be cited and
referred to as the "Provo City Solid Waste Management Ordinance."
11.01.020. Definitions.
For the purpose of this Title, the following
words and phrases shall have the meanings given
herein:
(1) "Commercial hauler" means a person other
than a private hauler, or Provo City when engaged
in residential collection, who collects, transports or
disposes of solid waste generated in Provo City.
(2) "Construction or demolition materials"
means solid waste from construction or demolition
activities, including wood, brick, stone, rubble,
concrete, drywali and other building materials, but
does not include small amounts of such materials
that are susceptible to collection by the regular
methods.
(3) "Director" means the director of the Provo
City Department of Public Services, or his designee.
(4) "Dispose" or "disposal" means to abandon,
deposit, inter, or otherwise discard material as a
final action after its use has been achieved or a use
is no longer intended, including the deposition of
material at a solid waste management facility.
(5) "Hazardous waste" means a solid waste or
combination of solid wastes which is a hazardous
waste under the Utah Solid and Hazardous Waste
Act, Utah Code Section 26-14-2, and regulations
issued under it.
(6) "Owner" means one (1) or more persons
owning an interest in a structure, and includes
tenants and other occupants.
(7) "Private hauler" means a person who
collects, transports and/or disposes of solid waste
generated at a structure as to which said person is
an owner and who neither gives (except to employe e for services actually performed) nor receives
*ny form of consideration for so doing.
(8) "Residential Collection" means the collec-
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tion, transportation or disposal of solid waste
generated by the occupants of a structure which is
used for human habitation and which does not
contain more than two dwelling units.
(9) "Solid waste" means all putrescible and
nonputrescible materials or substances discarded or
rejected as being spent, useless, worthless, or in
excess to the owner's needs at the time of discard
or rejection, including but not limited to garbage,
refuse, industrial and commercial waste, sludges
from air or water control facilities, rubbish, ashes,
contained gaseous material, incinerator residue,
demolition and construction debris, discarded
automobiles and offal, but not including sewage
and other highly diluted water-carried materials or
substances and those in gaseous form.
(10) "Solid waste management facility" means
any facility employed for solid waste management,
including but not limited to transfer stations,
transport systems, baling facilities, landfills, processing systems, including resource recovery
facilities or other facilities for reducing solid waste
volume, plants and facilities for compacting,
composting or pyrolization of solid wastes, incinerators and other solid waste disposal, reduction or
conversion facilities, and facilities for resource
recovery of energy consisting of:
(a) facilities for the production, transmission, distribution and sale of heat and steam;
and
(b) facilities for the generation and sale of
electric energy.
(11) "Structure" means any building or part
thereof in Provo City whether or not used for
human habitation and includes the parcel of real
property upon which it is located and includes any
business or activity occurring in the building or on
the parcel of real property.
(12) "Transfer station" means an intermediate
solid waste management facility, the principal
purpose of which is the transferring of loads of
solid waste, with or without reduction of volume,
from one transportation unit to another for ultimate
disposal at a solid waste management facility; the
term includes an intermediate facility as described
above at which materials of a like or similar kind
are also isolated, segregated or otherwise gathered
as an incident to the above activities for salvage
and reutilization by recycling or energy recovery
through one (1) or more commercial or municipal
facilities; the term shall not include junkyards or
salvage yards.
11.01.030. Hazardous Waste.
This title does not apply to the generation,
transportation, treatment, storage or disposal of
hazardous waste.
11.01.040. Unlawful to Collect, Transfer or
Dispose of Solid Waste without a License.
Except as otherwise provided in these ordinances, it shall be unlawful for anyone other than the
city to collect, transport or dispose of solid waste
in Provo City without a license therefor.

EXHIBIT*^
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11.01.050. Unlawful Acts.
It shall be unlawful for a person:
(1) To use the public streets or other municipal
property to collect, transport, remove, dispose of
or deposit solid waste in any manner contrary to
the provisions of this title.
(2) To tamper or permit an animal under the
control of a person to tamper with any city-owned
container or its contents, or to tamper with any
other solid waste container.
(3) To set fire, except when authorized, to solid
waste on a public street, on city property, in any
solid waste container, or within any solid waste
management facility.
(4) To maintain (or cause to be maintained)
containers or container storage areas in an unsanitary condition.
(5) To do or fail to do any act prohibited or
required by this title.
(6) To transport solid waste over the public
streets of Provo City without sufficient restraint or
cover to prevent the solid waste from escaping
from vehicles or containers onto the public streets.
(7) To place for collection by the city any
material that is not solid waste as defined herein or
that is prohibited from collection by the terms of
this title.
(8) To place a solid waste container on any
sidewalk, roadway or alleyway or parking lot so as
to impede pedestrian movement or vehicle traffic.
(9) To dump solid waste in a landfill, which is
of a type prohibited from deposit in a landfill, or in
other than an approved location within a landfill.
(10) To engage in residential collection. This
provision shall not apply to Provo City or to a
private hauler.
(11) To act as a commercial hauler without a
license therefor.
(12) To knowingly file a false or inaccurate
report of gross revenues with the Provo City
treasurer.
(13) For the owner of a structure, which does
not qualify to receive residential collection service,
to fail or refuse to contract for sufficient service
from a licensed commercial hauler to remove all
solid waste generated at the structure with respect
to which he or she is an owner. This subsection
shall not apply if the owner is a licensed private
hauler.
(14) For the owner of a structure receiving
service from a commercial hauler to fail or refuse
to maintain the site of the solid waste container in
a reasonably clean condition.
11.01.060. Collection and Disposal - Duty of
Owner.
The owner of a structure shall lawfully cause
the collection, transportation and disposal of solid
waste which has been generated at his structure.
The owner of a structure shall not cause or permit
putrescible solid waste to remain at his structure
for more than seven (7) days or nonputresciblc
solid waste to remain at his structure for more than
thirty (30) days.
11.01.070. Building or Demolition Contractors.
A licensed building or demolition contractor
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shall not be required to obtain a separate license
under this title to collect, transport and dispose of
construction or demolition materials from a site at
which he is acting as a building or demolition
contractor.
11.01.080. Unlawful Dumping.
(1) Except as provided hereafter, it shall be
unlawful to place solid waste in any location in
Provo City (with or without the permission of the
owner or occupier thereof) except a solid waste
management facility or a transfer station owned or
operated by Provo City or by the South Utah
Valley Solid Waste Service District, or in containers owned or serviced by said City or District:
(a) It shall be lawful to place solid waste in
containers serviced by a licensed commercial
hauler or a licensed private hauler.
(b) It shall be lawful to use solid waste as
"fill" for purposes of landscaping or construction if the following requirements are met:
(i) a permit has been obtained from the
city engineer pursuant to section 11.01.0S5;
and,
(ii) use of the proposed material as "fill"
does not violate any provision of state or
federal law.
(2) It shall be unlawful to do any of the following:
(a) To place solid waste in a container
owned, leased, rented or controlled by another
without the consent of the person who owns,
leases, rents or controls said container.
(b) To place any materials in a container
owned or serviced by Provo City or the South
Utah Valley Solid Waste Service District which
law, or the rules of said District, do not allow
to be received by or deposited at a transfer
station or solid waste management facility
owned or operated by said dist
rict.
11.01.085. Engineered Fill.
(1) A permit may be obtained from the city
engineer to use solid waste or other material as
"fill" by doing the following:
(a) by submitting to the city engineer a
grading plan showing the area to be filled and
a description of the material which will be used
as fill; and,
(b) by using only "engineered fill" as defined herein.
(2) For the purposes of this section, "engineered
fill" means:
(a) soil and rocks and related materials
which are substantially free from asphalt, wood,
roots, bark, tree limbs, grass clippings or any
other material which decomposes or compresses; and,
(b) material having have such characteristics
of composition, size and shape that, it will
compact readily to a firm, stable base. (Broken
concrete in a size of less than twelve (12)
inches square may be considered engineered
fill); and,
(c) material which is nontoxic and not
hazardous waste.
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11.03.080. Recycling.
A person who collects solid waste which in
whole or in part may be reused ("recycled") shall
be subject to all regulations and financial charges
applicable to commercial haulers, except the
following:
(1) That the part of the solid waste actually sold
or transferred for reuse is not required to be
deposited in a Provo City solid waste management
facility.
(2) This section shall not apply to a person who
sells solid waste generated by that person, if the
solid waste which is sold is to be reused ("recycled"). This section shall, however, apply to a
person who buys solid waste from a person who
generates it.
11.03.090. Solid Waste Containers.
(1) All solid waste containers used or intended
for use by commercial or private haulers shall be
located and maintained as follows:
(a) Each solid waste container shall be
located and maintained as described in an
applicable project plan.
(b) If there is no applicable project plan,
each solid waste container shall be located or
screened so that it cannot be observed from
public property.
(c) If there is.no applicable project plan, and
there is no reasonable way in which a particular
solid waste container can be located or screened
so that it cannot be observed from public property, the location and maintenance of said solid
waste container shall be as approved by the
Director.
(2) It shall be unlawful for an owner to fail or
refuse to provide a site conforming to the requirements of this section with respect to:
(a) each solid waste container located on
property owned or controlled by the owner;
and,
(b) each sold waste container which is used
to deposit solid waste from the structure of the
owner.
(3) It shall be unlawful for a commercial hauler
or private hauler to:
(a) empty a solid waste container with
respect to which there is not a site conforming
to the requirements of this section;
(b) fail or refuse to return a sold waste
container to the specific site or location conforming to the requirements of subsection (1)
above, after it has been emptied.
(4) If the required location of a solid waste
container is obstructed by spilled or excess solid
waste, the hauler who moves said container shall
clean the required location sufficiently that the solid
waste container can be reasonably returned to the
required location.
(5) All contracts entered into by a commercial
hauler for the servicing of solid waste containers
shall be deemed subject to further amendment as
necessary to comply with this section.
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Chapter 11.04. Solid Waste Management
Facilities.
11 04.010. City Acquisition and Operation of Solid
Waste Management Facilities.
11.04.020. Use of City Solid Waste Management
Facilities.
11.04.030. Ownership of Solid Waste - Scavenging.
11.04.040. Solid Waste Facilities - Days and Hours of
Operation.

11.04.010. City Acquisition and Operation of
Solid Waste Management Facilities.
Provo City may acquire and operate one or
more solid waste management facilities.
11.04.020. Use of City Solid Waste Management
Facilities.
Except as otherwise provided in this title, or
when otherwise permitted or required by the
director, all solid waste generated within Provo
City shall be deposited in a solid waste management facility operated and/or designated by Provo
City. Provo City solid waste management facilities
shall not be used by nonresidents of Provo City
without the consent of the director, the giving of
which consent may be refused, or may be conditioned upon compliance with reasonable rules. Fees
for use of Provo City solid waste facilities shall be
charged as described elsewhere in this title.
11.04.030. Ownership of Solid Waste - Scavenging.
All solid waste deposited at a Provo City solid
waste management facility shall be the exclusive
property of Provo City. Provo City may enter into
exclusive contracts with one (1) or more persons
for the right to scavenge in said facilities.
11.04.040. Solid Waste Facilities - Days and
Hours of Operation.
Solid waste facilities owned or operated by
Provo City shall be open on such days and during
such hours as the Director shall reasonably specify.

Chapter 11.05. Fees and Charges.
11.05.010. Charges for Residential Service by Provo
City.
11.05.020. Suspension of Residential Service.
11.05.030. Charges for other Service by Provo City.

11.05.010. Charges for Residential Service by
Provo City.
Charges for residential service by Provo City
for each dwelling unit within a structure used for
human habitation shall be as fixed by resolution by
the Municipal Council.
11.05.020. Suspension of Residential Service.
Residential service at a structure may be suspended for the reason that said structure will be
vacant for a period in excess of thirty (30) days and

Ml
LIGHT MANUFACTURING ZONE

PROVO CITY
ZONING ORDINANCE
CHAPTER 14.27

Prepared b y
Provo City, Office of Community Development
351 West Center Street
Provo, Utah 84601

CHAPTER 14.27
M-l, LIGHT MANUFACTURING ZONE
Sections:
14.27.010 Purpose and Objectives
14.27.020 Permitted Uses
14.27.030 Lot Area
14.27.040 Lot Width
14.27.050 Lot Frontage
14.27.060 Prior Created Lots
14.27.070 Area of Zone
14.27.080 Yard Requirements
14.27.090 Projections into Yards
14.27.100 Building Height
14.27.110 Distance Between Buildings
14.27.120 Permissible Lot Coverage
14.27.130 Parking, Loading, and Access
14.27.140 Project Plan Approval
14.27.150 Other Requirements
14.27.010 PTT-RPOSRANnORIRCTTVES. The Light Manufacturing (M-1) zone
is established to provide areas in the City where light manufacturing firms can
engage in processing, assembling, manufacturing, warehousing, and storage; and
for incidental service facilities and public facilities to serve the manufacturing
area. The zone is intended to encourage sound development by providing and
protecting an environment for such development, subject to regulations
necessary to assure the orderly growth of the City of Provo, and the protection
of residential and commercial land u s e s from noise and other disturbances. This
zone is to be characterized by flat, open land suited for industrial uses because
of the proximity to major transportation routes and the availability of utilities
necessary for successful manufacturing or processes. The areas in which this
zone will be applied may provide for land reserves for industrial and
manufacturing use. Some land may therefore be placed in agricultural and other
open land uses until its industrial and manufacturing potential is realized.
Representative of the uses within the zone are light manufacturing, fabrication,
processing, storage warehousing, and wholesale distribution. Uses which
generate excessive noise, vibration, smoke, odor, dust, fumes, or danger of
explosion have been excluded from this zone. The basic objectives of the M-l
zone are:
(1)
To provide space for light manufacturing and processing uses within
the City in appropriate locations and to discourage uses from locating within this
zone which will tend to deteriorate light manufacturing environment, and thwart
the use of land for light industrial purposes.
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3220
3250
3270
3427
3430
3492
3500
3900
4100
4600
4700
4811
4821
4824
4831
4835
4836
4837
4841
4844
4846
4853
4862
4863
4864
4873
4900
5100

Glass and glassware (pressed or blown)
Pottery and related products
Cut stone and stone products
Office machines (small)
Miscellaneous machinery
Cutlery, hand tools, and general hardware
Professional, scientific, and controlling instruments;
photographic and optical goods; watches and clocks
(except film manufacturing)
Miscellaneous manufacturing (except 3993 and 3995)
Railroads, rapid-rail transit, and street railway
transportation (except 4116 and 4123)
Automobile parking
Communications (except 4712, 4722, 4732, 4742, and
4752)
Electric transmission right-of-way (Identifies areas where
the surface is devoted exclusively to the right-of-way of
the activity)
Gas pipeline right-of-way (Identifies areas where the
surface is devoted exclusively to the right-of-way of the
activity)
Gas pressure control stations
Water pipeline right-of-way (Identifies areas where the
surface is devoted exclusively to the right-of-way of the
activity)
Irrigation distribution channels
Water pressure control stations and pumping plants
Water utilities or irrigation company office
Sewage pipeline right-of-way (Identifies areas where
surface is devoted exclusively to right-of-way activity)
Sewage pumping stations
Sewage company office
Refuse disposal company office
Gas and electric utility company office
Water and electric utility company office
Combination utilities right-of-way (Identifies areas where
surface is devoted exclusively to right-of-way activity)
Storm drain or right-of-way (Predominantly covered
pipes or boxes)
Miscellaneous transportation, communication, and
utilities
Wholesale trade (except 5150, 5182, 5191, 5192, 5193,
and 5199)

Chapter 14.27
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&

2113

&
&
&

2120
2132
2133

&
*

2137
2811
2821

&
&
&
&

2830
3140
3190
3360

Poultry and small game dressing and
packing
Dairy products
Canning - specialty foods
Canning - fruits, vegetables, preserves,
jams, etc.
Frozen fruits, fruit juices, vegetables, etc.
Industrial inorganic chemicals (includes air
separation facilities)
Plastic materials, synthetic resins, and
nonvulcanizable elastomers
Drugs
Miscellaneous plastic products
Miscellaneous fabricated rubber products
Nonferrous foundries (small item casting

only)
&

3424

&
&

3498
4200
4392
4814
4815
4818
4819
4823

1
1
1
1
1
1
1
1

4825
4829
4832
4834

1
1
1
1
1

4839
4845
4849
4855
4861

1

4869
4872

1

4874

1

4890

Metal working machinery and equipment
(tool and dye shops, machine shops, etc.)
Fabricated wire products
Motor vehicle transportation
Heliport (pad only without maintenance facilities)
Electricity regulating substations
Electric utility company office
Small Generation
Other electric utility, NEC
Natural or manufactured gas storage; distribution
points
Gas company office
Other gas utilities, NEC
Water treatment plants (purification)
Water storage as part of a utility system (covered
including water storage standpipes)
Other water utilities or irrigation, NEC
Water reclamation plaints, sludge drying beds etc.
Other sewage disposal, NEC
Refuse disposal
Combination utilities company storage yards and
equipment storage
Combination utilities, NEC 4872 I
Debris basin (A dam and basin for intercepting
debris)
Spreading grounds (Area for percolating water into
underground)
Other utilities, NEC
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(2)
Side Yard. No requirement, except as provided in Subsections (3), (4),
and (5), and except where adjoining a residential zone, school, or park, in which
case a side yard of not less than twenty (20) feet shall be required.
%
(3)
Side Yard - Corner Lots. On corner lots, the side yard contiguous
with the street shall be not less than fifteen (15) feet in width, and shall not be
used for vehicular parking. Said area shall be appropriately landscaped except
those portions devoted to access and driveway use.
(4)
Side Yard - Driveway. When used for access to any garage, carport,
or parking area having less than five (5) spaces, a side yard shall be wide enough
to accommodate an unobstructed twelve (12) foot paved driveway. When used for
access to a loading dock or a parking area having six (6) or more parking spaces,
a side yard shall be wide enough to provide an unobstructed twelve (12) foot
paved driveway for one-way traffic, or a sixteen (16) foot paved driveway for
two-way traffic.
(5)
Side Yard -Accessory Building. An accessory building may be located
on a side property line if, and only if, all of the following conditions are met:
(a)
The accessory building h a s no openings on the side which is
contiguous to the property line, and the wall of said building adjacent to the
property line h a s a two (2) hour fire-retardant rating.
(b)
The accessory building h a s facilities for the discharge of all
roof drainage onto the lot or parcel on which it is erected.
(6)
Rear Yard. No requirement except as may be dictated by off-street
parking requirements or by the provisions of the Uniform Building Code as
adopted by Provo City.
(7)
Rear Yard - Accessory Building. An accessory building may be
located on a rear property line if, and only if, the following conditions are met:
(a)
The accessory building h a s no openings on the side which is
contiguous to the property line, and the wall of said building adjacent to the
property line h a s a two (2) hour fire-retardant rating.
(b)
The accessory building h a s facilities for the discharge of all
roof drainage onto the lot or parcel on which it is erected.

14.27,090 PROJECTIONS TNTO YARDS.
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}
(4)
Loading spaces shall be provided as required by the Planning
Commission, using as a guide a standard of one (1) such space per ten thousand
(10,000) square feet of gross floor area.
} 14.27.140 PROJECT PLAN APPROVAL. Prior to the construction of any
building in the M-l zone, a project plan shall be submitted and approved. Said
project plan shall be drawn to scale and shall contain the following information:
(1)
The location of all existing and proposed buildings and structures on
the site, with full dimensions showing distances between buildings and distances
from buildings to adjacent property lines.
(2)
The location of all parking spaces, driveways, loading areas, and
points of vehicular ingress and egress.
(3)
A landscaping plan showing the location, types, and initial sizes of all
planting materials to be used together with the location of fences, walls, hedges,
and decorative materials.
(4)
Preliminary elevations of main buildings showing the general
appearance and type of external materials to be used.
14.27.150 OTHER REQT TTRRMENTS(1)
Signs. All signs erected in the M-1 zone shall be in conformance with
the sign provisions of Chapter 14.38 of this Title.
(2)
Uses Within Buildings, All uses established in the M-l zone shall be
conducted entirely within fully-enclosed buildings, except those uses deemed by
the Planning Commission to be customarily and appropriately allowed in the zone
by a conditional use permit with appropriate screening.
(3)

Landscaping. The following provisions shall apply in the M-l zone:

(a)
The front yard areas and side yard areas adjacent to a public
street, except those portions devoted to driveways and parking permitted by the
provisions of this Ordinance, shall be maintained with suitable landscaping of
plants, shrubs, trees, grass, and similar landscaping materials.
}
(b)
Parking areas shall be landscaped where possible around the
periphery and at the ends of parking rows in accordance with the landscape plan
approved as part of the project plan approval procedure.

City of Provo
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(b) That said mobile home shall be located
in a side or rear yard area only and not in the
front yard of a permanent building; and that it
shall be made as inconspicuous as possible.
(c) That the location of said mobile home
shall meet all yard requirements of the Zoning
Ordinance and shall be located in conformance
with a project plan approved by the Planning
Commission.
(5) Bond required - Any mobile home or trailer
placed, kept, or maintained and used either for
residential or for temporary construction office
space pursuant to the provisions of paragraphs 2, 3,
or 4 above shall be so used only after a performance bond has been posted to guarantee removal
of the mobile home or trailer at the expiration of
the time for which the temporary exemption is
granted:
(a) The amount of the bond shall be as the
Planning Commission shall determine, which
amount shall be reasonably calculated to accomplish the purposes of this section.
(b) Be paid in cash prior to moving the
mobile home or trailer onto the premises. If the
bond is not timely posted before movement of
the mobile home or trailer onto the premises, a
bond in double the amount otherwise specified
shall be required.
(c) For a single-wide mobile home shall be
the sum of two hundred fifty dollars ($250) and
for a double-wide mobile home shall be two
thousand five hundred dollars ($2,500).
(d) The bond shall require that the trailer be
removed on or before the period of time for
location of the mobile home on a temporary
basis has expired, or if a written extension has
been granted by the Planning Commission, on
or before the expiration of the extended date.
14.34.080. Abandoned, Wrecked, or Junked
Vehicles; Miscellaneous Materials.
(1) It shall be unlawful to park, store or leave
or permit the parking, storing, or leaving of any
licensed or unlicensed motor vehicle of any kind or
part(s) thereof which is in a wrecked, junked,
partially dismantled, inoperative, or abandoned
condition, whether attended or not, upon any
private property within the City limits of the City
of Provo for a period of time in excess of seventytwo (72) hours, except that two (2) or less such
vehicles or parts thereof may be stored if within a
building, or placed behind an opaque screening
fence; and except that said vehicles and parts may
be with a junk yard or automobile wrecking yard
lawfully established pursuant to the provisions of
this Title.
(2) The accumulation and storage of more than
two (2) such vehicles or part(s) thereof, as defined
above, on private property except as set forth
above shall constitute a nuisance, detrimental to the
health, safety, and welfare of the inhabitants of the
City of Provo. It shall be the duty of the owner of
such vehicle or part(s) thereof or lessee or other
person in possession of private property upon
which such vehicle or part(s) thereof is located, to
remove the same from such property.
(3) No trash, used materials, junk, household
furniture, appliances, scrap material, equipment or
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parts thereof shall be stored in an open area. All
such materials must be screened from public streets
and adjacent properties by an opaque wall or fence.
The accumulation of more than one (I) such item
constitutes a junk yard as defined in chapter 14.06
and must be removed from the property, stored
within an enclosed building, or be properly located
in an M-2 zone.
14.34.090. Height Limitations - Exceptions.
(1) Where doubt exists as to height of fences,
hedges, buildings, structures, etc., provided for in
this Title, height limitations shall be measured from
the average finished grade of the front yard for
buildings, or from the average finished grade of the
yard for buildings, or from the average finished
grade of the yard in which fences, hedges, or other
such structures are located.
(2) The height limitations of this Chapter shall
not apply to church spires, belfries, cupolas, or
domes not used for human occupancy, not to
chimneys, ventilators, skylights, water tanks, silos,
cornices without windows, antennas, radio towers,
or properly screened mechanical appurtenances
usually carried above the roof level of a building;
except in no case shall it be lawful to construct,
build, or establish a building, tree, smokestack,
chimney, flagpole, wire, tower, or other structure
or appurtenances thereto which may constitute a
hazard or obstruction to navigation or landing and
take-off of aircraft at a publicly used airport.
Regulations established by the Federal Aviation
Agency shall be considered to be the minimum
acceptable standards for facilities in such an area.
14.34.100. Clear Vision Area - Corner Lots.
In all zones which require a front yard, no
structure in excess of three (3) feet in height shall
be placed on any corner lot within a triangular area
formed by the street property lines and the line
connecting them at points twenty-five (25) feet
from the intersection of the street lines. Street trees
and other landscaping are permitted which are
pruned and trimmed so as to not obstruct a clear
view by motor vehicle drivers, as determined by
the City Engineer.
14.34.110. Minimum Lot Areas to be Preserved.
(1) Except as provided in this Title, every
required front> side, and rear yard shall be open
and unobstructed from the ground to the sky.
(2) No lot or parcel of land shall be divided or
reduced in area or dimensions so as to cause any
required yard or open space to be reduced below
that existing at the time of the adoption of this
Ordinance.
(3) No required yard or open space provided
around any building for the purpose of complying
with provisions of this Title shall be used or considered as a yard or open space for any other
building.
14.34.120. Side Yard Modification - Combined
Lots.
When the common boundary separating two (2)

I&M-l INDUSTRIAL, MANUFACTURING ZONE

24.52.090—24.54.020

(4) SETBACK AREA. The required thirty (30) foot setback space
shall not be used for automobile parking, but shall be landscaped and
maintained with lawns, trees, and shrubs except for permitted driveways.
(5) LOT COVERAGE. All buildings on any lot shall not occupy more
than thirty (30) percent of the total area of any lot. (Ord. 136 § 1;
August 4, 1966).
24.52.090 Supplementary regulations. See also chapters 24.10 and
24.12 of this title. (Ord. 136 § 1; August 4, 1966).

Chapter 24.54
I&M-l INDUSTRIAL AND MANUFACTURING ZONE
Sections:
24.54.010
24.54.020
.24.54.030
24.54.040
24.54.050
24.54.060
24.54.070
24.54.080
24.54.090
24.54.100

Application.
Objectives and characteristics of zone.
Use requirements.
Area requirements.
Width requirements.
Location requirements.
Height of buildings.
Size of buildings.
Special provisions.
Supplementary regulations.

24.54.010 Application. Regulations and ^restrictions governing the
use of land, buildings, and structures, the size of yards, courts and other
open spaces, density of population, location, size and height of buildings
and structures and the maintenance of premises shall apply within the
I&M-l industrial and manufacturing zone as set forth in this chapter.
(Ord. 80 Ch. 9 (part; September 21, 1959).
24.54.020 Objectives and characteristics of zone. The I&M-l zone has
been established as a district in which the primary use of the land is for
manufacturing, fabricating, processing and warehousing establishments.
This zone is characterized by flat, open land peculiarly suited for industrial uses because of the proximity to railroad tracks and streets and the
availability of utilities necessary for successful industrial use. While much
of the land within this zone is currently being devoted to agriculture and
other open land uses, it is intended that manufacturing and industrial
uses shall be directed into this zone as the needs arise. Representative of
(Provo 11/23/66)
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the uses within this zone are manufacturing and fabrication and processing, storage warehousing, and wholesale distribution and railroad trackage, switch yards and terminal facilities and dwellings situated on small
farm tracts. Uses which give rise to excessive noise, vibration, smoke,
odor, dust, fumes or danger of explosion have been excluded from this
zone. As a means of attracting manufacturing and industrial establishments into this zone, certain regulations concerning the external appearance of buildings and structures and the maintenance and use of land, have
been adopted. Also subdivisions and dwellings on small lots along with
other uses which tend to thwart or prevent the use of the land for its
primary purposes have been excluded from this zone. The objectives in
establishing the I&M-l zone are:
(a) To provide space for manufacturing and industrial uses within
the city in appropriate locations and to discourage uses from locating
within this zone which will tend to thwart the use of land for industrial
purposes.
(b) To broaden the tax base.
(c) To encourage the expansion of conforming industrial establishments existing within the zone.
(d) To promote new industry, to the end that the economic and
social well-being of the city and its inhabitants shall be enhanced thereby.
(e) To prevent the encroachment of industrial uses into nonindustrial zones.
In order to accomplish the objectives and purposes of this title and
to encourage the most appropriate use of? land within this zone, the following regulations shall apply in the I&M-l industrial and manufacturing
zone. (Ord. 80 § 9-15-1; September 21,1959).
24.54.030 Use requirements. The following uses shall be permitted in
the I&M-l zone:
Airports
Animals, animal hospitals, including outside runs
Agriculture
Asphalt-mixing plants equipped and maintained with standard dust
catching facilities
Barns, corrals, stables
Brewery
Canning and preserving factory
Caretakers' dwellings, provided the dwelling is incidental to the use
of the land for a use permitted in the zone and is located on the same
parcel of land as the permitted use to be cared for
(Provo 11/23/66)

642

l&M-l 1NIXJSTU1AL MANUKAiTUUJNc; ZONK

21.51.030

Concrete-mixing plants, transit mix establishments
Chicken hatcheries
Crematories
Dairy farms
Die casting, foundry
Dwelling, one-family when located on a lot of at least five acres
Enameling, papering, Japaning, lacquering, and plating of metals
Farm buildings, fowls
Feed processing and sales establishments
Freight yards
Fowls, fruit and vegetable packing plants
Fur farms
Galvanizing
Golf driving range
Grain elevators
Gravel and sand pits, gravel crushing
Hogs (under twenty head) when approved by the board of health
Livestock (under twenty head) when approved by the board of health
Livestock feed processing and storage
^Manufacturing, compounding, assembling, and treating of acetylene
gas, aircraft, automobiles, asbestos, brick and tile, cans, carpets concrete
block and pipe chemicals (except explosive chemicals), clay products, disinfectants, emery cloth, feathers, fibers, leather, metal tanks, pipe, plastics,
paints, textiles wood machinery
Meat processing for human consumption (excludes slaughtering)
Metal fabrication forgings, castings, rolling, structural shapes, boiler
and tank works, motor sales and repair
Saw mills, contractors' construction yards
Poultry killing and dressing when approved by the board of health
Power plants (diesel)
Rag and bag cleaning
Riding academies
Shooting range (outdoor) subject to board of adjustment approval
Stone monument works, including cutting and grinding
Theaters (outdoor)
Other uses ruled by the board of adjustment to be similar to the foregoing uses provided such uses are not inconsistent with the characteristics
and objectives of this zone.
Any use permitted in the general commercial GC-1 zone except the
following which shall be prohibited:
Amusement enterprises, except that outdoor theaters shall be permitted
Apartment houses
Beer parlors
( I V o v o J^/24/C!>»
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Howling alleys
Clubs and fraternal buildings
Dance halls, night clubs
Dancing and music schools, art schools
Drive-ins (food)
Dwellings, provided that one-family dwellings located on lots of at
least five acres shall be permitted
Dwelling groups (planned)
Funeral establishments
Gymnasium and physical culture establishments
Hotels
Hogs and livestock (twenty head or more)
Hospitals (for human care)
Pool and billiard halls
Retail establishments, provided that incidental retailing in connection
with a wholesale or a manufacturing establishment shall be permitted
Skating rinks
Theaters (indoor)
Tourist cabins, tourist homes
(Ord. 80 § 9-15-2; September 21, 1959; Ord. No. 215, § 1, June 30, 1969).
24.54.040 Area requirements. No requirements, except that an area
sufficient to accommodate setbacks, offstreet parking, loading and unloading, and vehicular access shall be provided and maintained. (Ord. 80
§ 9-15-3; September 21, 1959).
24.54.050 Width requirements. There are no width requirements.
(Ord. 80 § 9-15-4; September 21, 1959).
24.54.060 Location requirements. There shall be no location requirements except as required by the building code, provided that all buildings
and structures shall have a front setback and a side setback which abut
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upon a street of at least twenty feet. (Ord. 80 § 9-15-5; September 21,
1959).
24.54.070 Height of buildings. There shall be no building height requirements. (Ord. 80 § 9-15-6; September 21,1959).
24.54.080 Size of buildings. There shall be no building size requirements. (Ord. 80 ^ 9-15-7; September 21,1959).
24.54.090 Special provisions. A. PARKING. The required twenty foot
setback space shall not be used for automobile parking or for storage purB. LANDSCAPING.
The required twenty foot setback space shall be landscaped and maintained with lawns, trees, and shrubs except for permitted driveways.
C. SANITATION.
Adequate sanitary facilities shall be provided subject to standards
required by the city board of health. (Ord. 80 § 9-15-8; September 21,
?;1959).
^ , 24.54.100 Supplementary regulations. See also Chapters 24.10, 24.12
and 24.14 of this title. (Ord. 80 § 9-15-9; September 21, 1959).
Chapter 2 4 . 5 6
I&M-2 INDUSTRIAL AND MANUFACTURING ZONE
Sections:
24.56.010
24.56.020
24.56.030
24.56.040
24.56.050
24.56.060
24.56.070
24.56.080
24.56.090

Application.
Objectives and characteristics of zone.
Use requirements.
Area and width requirements.
Location requirements.
Height of buildings.
Size of buildings.
Special provisions.
Supplementary regulations.

24.56.010 Application. Regulations and restrictions governing the use
of land, buildings, and structures, the size of yards, courts and other open
spaces, density of population, location, size and height of buildings and
structures and the maintenance of premises shall apply within the I&M-2
industrial and manufacturing zone as set forth in this chapter. (Ord. 80
Ch. 9 (part); September 21,1959).
24.56.020 Objectives and characteristics of zone. The I&M-2 zone has
been established as a district in which the primary use of the land is for
645

ADDENDUM, 2
Information

Provo City Attorney
359 West Center
Provo, Utah 84603
(801) 379-6141

TANDY, ZONING

FOURTH CIRCUIT COURT, STATE OF UTAH
UTAH COUNTY, PROVO DEPARTMENT
PROVO CITY,
A Municipal Corporation
Plaintiff,
vs.

INFORMATION
I.R. No. ZC-1
Criminal No.

FORD, MELBURN
935 GRAND AVE.
PROVO, UT 84604
DOB: ,
Defendant.
THE UNDERSIGNED COMPLAINANT, under oath, states on information
and belief that the defendant committed, in Provo City, Utah
County, Utah, on or about 07/01/93 TO PRESENT, the following
crime(s):
COUNT I: MAINTAINING A NUISANCE: A class B misdemeanor
in violation of Section 7.01.030, Provo City Ordinances
(1993) in that the defendant MELBURN FORD, after
receiving notice to abate a nuisance, maintained a
nuisance on property located at APPROXIMATELY 2000 W.
820 N., PROVO, UT from 07/01/93 and ongoing to present
in that on said property there was and is an
accumulation of rubbish, trash, refuse, junk, abandoned
materials or inoperable vehicles.
COUNT II: STORAGE OF ABANDONED, WRECKED OR JUNKED
VEHICLES; a Class B Misdemeanor, in violation of
Section 14.34.080, Provo City Ordinances 1992, in that
the defendant MELBURN FORD, did park, store or leave or
permit the parking, storing, or leaving of any vehicles
of any kind or part(s) thereof which is in a wrecked,
junked, partially dismantled, inoperative or abandoned
condition.
COUNT III: UNLAWFUL COLLECTION OP SOLID WASTE WITHOUT A
LICENSE; A class B misdemeanor in violation of Section
11.01.040, Provo City Ordinances, in that the
defendant, MELBURN FORD, collected, transported or
disposed of solid waste in Provo without a license

DM
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PROVO CITY VS. FORD# MELBURN
Information No. ZC-1
Date: 07/01/93 TO PRESENT
Page 2

therefor.
COUNT IV: UNLAWFUL DUMPING; A class B misdemeanor in
violation of Section 11.04.020, Provo City Ordinances,
in that the defendant, MELBURN FORD, placed solid waste
in a location in Provo City that was not a solid waste
management facility or a transfer station owned or
operated by Provo City or by the South Utah Valley
Solid Waste Service District, or in containers owned or
serviced by said City or District.
COUNT V: IMPERMISSIBLE LAND USE IN AN M-P ZONE;a class
B misdemeanor in violation of section 14.26.020(4) and
14.42.010(3), Provo City Ordinances, in that the
defendant, MELBURN FORD, has maintained a landfill at
his property, APPROXIMATELY 2000 W. 820 N., PROVO, UT,
which use is not permitted in an M-P zone, where this
property is located.
DATED this

day of April, 1994.

Provo City Prosecutor

2

ADDENDUM, 3
Order of Sentence

Rick Romney (#3949)
Provo City Attorney's Office
359 W. Center Street
PO Box 1849
Provo, UT 84 603
Telephone: 379-6140

h IQ 2 03 ptf '95
?

RUVO C.rv CLSRK

IN THE FOURTH CIRCUIT COURT, STATE OF UTAH
UTAH COUNTY, PROVO DEPARTMENT

PROVO CITY,

:
:

ORDER OF SENTENCE

:

Case No. 941-831MC
Judge Donald J. Eyre

Plaintiff,
vs.
MELBURN FORD,
Defendant.

The Court, having previously found Defendant, Melburn Ford,
guilty of counts I, II, III and V in the information filed in this
case, requested both Plaintiff and Defendant to submit remediation
plans to the Court.

The Court has received and reviewed these

plans and has discussed with counsel for each party implementation
of these plans as part of sentencing in this matter.
The Court, hereby enters the following ORDER OF SENTENCE, as
follows:
1.

The Court imposes a jail sentence of 90 days for each

count for which Defendant was found guilty, along with a $750.00
fine for each count for which Defendant was found guilty.

The

court suspends the jail sentence and all but $100.00 of the fine on
each count and places Defendant on probation to the Court.

The

terms of that probation are that Defendant remediate the condition
of his property which is located within the Provo City limits
adjacent to 1-15 at approximately 820 North and 2000 West.

In

Defendant's use of that property in the future, he is not to
violate Provo City ordinances, specifically with respect to Provo
City zoning ordinances and solid waste ordinances.
2.

To remediated the improper use of the property in the

past, the Court orders that Defendant place a permanent sign at the
entry to the property indicating that there will be no dumping on
said property in violation of Provo City ordinances.
3.

Defendant is ordered to secure access to the property

either by some gate or chain so that people have some difficulty
coming onto his property to dump illegally.
4.

The Court also orders that any debris or solid waste on

the property (garbage and unusable materials) be removed from the
property.

The Court sets a date of August 1, 1995 for the debris

and solid waste to be removed from the property.
5. Any material on the property that is salvageable and which
is not normally used in the construction business (scrap metal,
tires, and unusable equipment) is to be salvaged and removed from
the property.
6.

The Court orders that all titled motor vehicles belonging

to Ford Construction be put in an operable condition and registered
on or before November 1, 1995. If there are titled motor vehicles
that are not repairable and that cannot be placed in a condition in
which they may be registered, such vehicles are to be removed from
the property.

7.

Any vehicles placed on the subject property temporarily

from another construction site in Provo are to be removed by July
I, 1995.
8.

The Court orders that if Defendant is able to secure a

burn permit to burn large tree stumps or other vegetable material,
he may burn that material on the property.

If such permit is not

obtained, he may not burn this material, but must remove it
(including the large tree stumps) from the property.

Material

which may be used as firewood (but not to include the large tree
stumps) may be stored on the property.
9.

This matter will be set for review to determine the

progress made by Defendant in abiding by this order on September
II, 1995 at 10:00 a.m.
10. Between September 1 and September 11, 1995, Plaintiff may
come upon the property of Defendant, upon the giving of 24 hours
notice to Mr. Schumacher, attorney for Defendant, to review the
progress

of

Defendant

in complying

with

the

Court's order.

Plaintiff may come on the property by sending its designated
representative.
11. At the time of trial, the Court found that the use of the
subject property by Interstate Asphalt was not a permitted use of
the property.

The Court orders that, prior to August 1, 1995, the

use of the property by Interstate Asphalt will cease and that all
personal property and equipment owned by Interstate Asphalt will be
removed from the property.
12. The Court further orders that the asphalt which is in a
windrow on the property is to be used to improve the road on the

property as part of Defendant's remediation plan.
13. The Court orders that if Defendant, upon review of the
photographs submitted by the Plaintiff as part of its remediation
plan, has any specific objection to any portion of the Plaintiff's
remediation plan, the Defendant, within the next 3 0 days, may
submit such objections and explanations to the Plaintiff.
14.

Such objections which have not reached settlement between

the parties will be addressed at the review hearing in this matter
on September 11, 1995.

DATED this

/ v

day of

) U N

r

1995.

ADDENDUM, 4
Agreement Dated November 15, 1972

Defendants Exhibit
Caae H*M££&?i

JCriminal

Jifi. ...Court Chtk

A G R E E M E N T

1.. This Agreement made in duplicate this J~>~

<fay of

November, 1972, by and between VELMA H. SNOW hereinafter designated
as seller, and FORD CONSTRUCTION COMPANY INC., hereinafter designated as
buyer.
2.

WITNESSETH:

That the seller for the consideration herein

mentioned, agrees to sell and convey to the buyer, and buyer, for the
consideration herein mentioned, agrees to purchase the following
described real property situated in the County of Utah, State of Utah,
and described as follows:
Commencing 8.18 chains East of the Southwest corner of
Section 35, Township 6 South, Range 2 East, Salt Lake
Meridian; North 36° West 13.82 chains; North 9.20 chains;
South 88° 10' East 1.75 chains; South 28° 10' East 4
chains; South 31° East 24.59 chains; South 89° West
4.55 chains; North 36° 26* West 5.55 chains to beginning.
Area 12.28 acres.
Commencing at Northeast corner of Southeast quarter of
Southeast quarter of Section 34, Township 6 South, Range
2 East, Salt Lake Meridian; North 88° 10' West 38.8 feet
more or less; Southerly along freeway 515 feet more or
less; South 36° 26* East 116.06 feet; North 9.20 chains
to beginning. Area .71 of an acre.
3.

Said buyer hereby agrees to enter into possession and

pay for said described premises the sum of THIRTY-TWO THOUSAND, FOURHUNDRED SEVENTY-FIVE DOLLARS ($32,475.00) and payable to the seller,
her assigns or order strictly within the following times, to-wit:
$5,000.00 cash, the receipt of which is hereby acknowledged, and the
balance of $27,475.00 to be paid in fifteen equal, annual installments
together with interest at the rate of 67. per annum on the unpaid balance.
Said payments to begin on the J ^ *
on

the /

of said

day of January, 1974, and continue

day of January of each and every year thereafter.
premises shall be delivered to buyer on the

/

Possession

day of January,

1973.
4.

Buyer at his option at any time, may pay amounts in excess
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of the annual payments and upon buyers exercising said option the
seller shall give to the buyer partial releases by warranty deed of
such partials as the buyer shall designate provided the seller shall
receive the sum of $2,500,00 per acre for any such partial release.
5.

It is understood and agreed that if the seller accepts

payment from the buyer on this contract less than according to the
terms herein mentioned, then by so doing, it will in no way alter
the terms of the contract as to the forfeiture hereinafter stipulated,
or as to any other remedies of the seller.
6.

It is understood that there presently exists no obliga-

tions against said property.
7.

Seller represents that there are no unpaid special

improvement district taxes covering improvements to said* premises now
in the process

of being installed, or which have been completed and

not paid for, outstanding against said property.
8.

If the buyer desires to exercise his right to prepay

the contract or any portion thereof it is agreed that there shall be
no prepayment penalties.
9.

The buyer agrees upon written request of the seller to

make application to a realiable lender for a loan of such amount as
can be secured under the regulations of said lender and hereby agrees
to apply any amount so received upon the purchase price above mentioned,
and to execute the papers required and pay one-half the expenses necessary
in obtaining said loan, the seller agreeing to pay the other one-half,
provided however, that the annual payments and interest rate required
shall not exceed the annual payments and interest rate as outlined
above.
10.

The buyer agrees to pay all taxes and assessments of

every kind and nature which are or which may be assessed and which may
become due on these premises during the life of this agreement.

The

seller hereby convenants and agrees that there are no assessments against
said premises.

The seller further covenants agrees that he will not

-3default in the payment of his obligations against said property.
lie

The buyer agrees to pay the general taxes after January 1,

12,

In the event the buyer shall default in the payment of

1973.

any special or general taxes or assessments as herein provided, the
seller may, at her option pay said taxes or assessments or either of
them, and if seller elects so to do, then the buyer agrees to repay the
seller upon demand all such sums so advanced and paid by her, together
with interest thereon from date of payment of said sums at the rate of
Lhree-quarters of one per cent per month until paid.
13,

The buyer agrees that he will not commit or suffer to

be committed any waste, spoil, or destruction in or upon said premises,
and that he will maintain said premises in good condition.
14,

In the event of a failure to comply with the terms hereof

the buyer, or upon failure of the buyer to make any payment or payments
when the same shall become due, or within thirty days thereafter, the
seller, at his option shall have the following alternative remedies:
A.

Seller shall have the right, upon failure of the buyer
to remedy the default within five days after written
notice, to be released from all obligations in law
and in equity to convey said property, and all payments
which have been made theretofore on this contract by
the buyer, shall be forfeited to the seller as liquidated
damages for the non-performance of the contract, and the
buyer agrees that the seller may at his option re-enter
and take possession of said premises without legal processes
as in its first and former estate, together with all improvements and additions made by the buyer thereon, and the said
additions and improvements shall remain with the land and
become the property of the seller, the buyer becoming at
once a tenant at will of the seller; or
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B. The seller may bring suit and recover judgment for all
delinquent installments, including costs and attorneys
fees.

(The use of this remedy on one or more occasions

shall not prevent the seller, at his option, from resorting
to one of the other remedies hereunder the event of a
subsequent default): or
C. The seller shall have the right, at his option, and upon
written notice to the buyer, to declare the entire unpaid
balance hereunder at once due and payable, and may elect
to treat this contract as a note and mortgage, and pass
title to the buyer subject thereto, and proceed immediately
to foreclose the same in accordance with the laws of the
State of Utah, and have the property sold and the proceeds
applied to the payment of the balance owing, including costs
and attorney's fees; and the seller may have a judgment for
any deficiency which may remain.

In the case of foreclosure,

the seller hereunder, upon the filing of a complaint, shall
be immediately entitled to the appointment of a receiver to
take possession of said mortgaged property and collect the
rents, issues and profits therefrom and apply the same to
the payment of the obligation hereunder, or hold the same
pursuant to order of the court; and the seller, upon entry
of judgment of foreclosure, shall be entitled to the possession of the said premises during the period of redemption.
17. It is agreed that time is of the essence of this agreement.
18. In the event there are any liens or encumbrances against
said premises other than those herein provided for or referred to, or
in the event any liens or encumbrances other than herein provided for
shall hereafter accrue against the same by acts or neglect of the
seller, then the buyer may, at his option pay and discharge the same
and receive credit on the amount then remaining due hereunder in the

-5amount of such payment or payments and thereafter the payments herein
provided to be made, may, at the option of the buyer be suspended until
such a time as such suspended payments shall equal any sums advanced as
aforesaid.
19.

The seller on receiving the payments herein reserved

to be paid at the time and in the manner above mentioned agrees to
execute and deliver to the buyer or assigns, a good and sufficient warranty
deed conveying the title to the above described premises free and clear
of all encumbrances except as may have accrued by or through the acts
or neglect of the buyer, and to furnish at her expense, a policy of
title insurance in the amount of the purchase price or at the option
of the seller, an abstract brought to date at the time of sale of
sale or at any time during the term of this agreement, or at time of
delivery of deed or deeds should buyer exercise his option to obtain
partial releases by warranty deed at the option of buyer.
20.

It is hereby expressly understood and agreed by the parties

hereto that the buyer accepts said property in its present condition and
that there are no representations, covenants or agreements between the
parties hereto with reference to said property.
21.

The buyer and seller each agree that should they default

in any of the covenants or agreements contained herein that the defaulting
party shall pay all costs and expenses, including a reasonable attorney's
fee, which may arise or accrue from enforcing this agreement, or in obtaining possession of the premises covered hereby, or in pursuing any remedy
provided hereunder or by the statutes of the State of Utah whether such
remedy is pursued by filing a suit or otherwise.
22.

It is understood that the stipulations aforesaid are

to apply to and bind the heirs, executors, administrators, successors,
and assigns of the respective parties hereto.
IN WITNESS WHEREOF, the parties to this agreement have hereunto
set their names, the day and year first above written.

-eFORD CONSTRUCTION COMPANY, Buyer

VE1MA H. SNOW, Seller

ADDENDUM, 5
Complaint in Civil Action,
Provo City v. Melburn Ford,
Fourth District Court, Utah County, No. 940400441

GARY L. GREGERSON (#1254)
DAVID C. DIXON (#0890)
ROBERT D. WEST (#4769)
Attorneys for Provo City
P.O. Box 1849
Provo, Utah 84603
Telephone: (801) 379-6140
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH

PROVO CITY CORPORATION,
Plaintiff,
Civil No.
vs.
COMPLAINT

MELBURN FORD,
Defendant.

Plaintiff, by and through its Attorneys Office, hereby alleges
and complains of the defendant as follows:
1.

That the plaintiff is a municipal corporation located in

Utah County.
2.
and

That the defendant Melburn Ford, resides in Provo, Utah,

that

he

owns

a

certain

piece

of

property

located

at

approximately 2000 W. 820 N. in Provo, Utah, which is the subject
of this complaint.
3.

That Provo City was notified in June of 1993 regarding

illegal dumping that was occurring on the subject property.
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4. That inspectors from Provo City, Utah County and the State
of Utah Department of Environmental Quality, Division of Solid and
Hazardous Waste, have inspected the property on two or more
occasions and have noted numerous violations including abandoned
vehicles, used oil and oil filters, oily rags and numerous oil
spills, and large amounts of asphalt.
5. That in July, 1993, Mr. Ford was present during one of the
inspections and voluntarily admitted that he had allowed dumping on
his property and had buried barrels of solvents on the subject
property.
6*

That the defendant has violated one or more of the

following:
a.

Section 7.01.030, Provo City Ordinances (1993) by

allowing and even encouraging an accumulation of rubbish, trash,
refuse, junk, abandoned materials or inoperable vehicles on the
subject property.
b.

Section 14.34.080, Provo City Ordinances (1993) by

parking, storing or permitting others to park or store wrecked,
junked, partially dismantled, inoperative or abandoned vehicles on
the subject property.
c.

Section 11.01.040, Provo City Ordinances (1993) by

collecting solid waste without a license.
d.

Section 11.04.020, Provo City Ordinances (1993) by

placing or allowing others to place solid waste on the subject
property when such property

is not a solid waste management
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facility or a transfer station owned or operated by Provo City or
by the South Utah Valley Solid Waste Service District, or in
containers owned or serviced by plaintiff or by the District.
e.

Section 14.26-020(4) and 14.42.010(3)

(1993) by

maintaining a landfill at the subject property in an M-P zone,
where such use is not allowed.
WHEREFORE, plaintiff seeks judgment against the defendant
as follows:
1.

For a preliminary injunction prohibiting defendant from

dumping or allowing anyone else to dump solid waste or other kinds
of waste or garbage on the subject property.
2.

For an order declaring defendant's property located at

approximately 2000 W. 820 N. in Provo, Utah, a public nuisance.
3.

For an order of the Court requiring defendant to clean up

his property and to abate the nuisance that he has created.
4.

For judgment against the defendant in an amount equal to

that necessary for Provo City to accomplish an abatement of the
nuisance if defendant fails to do so in a timely manner.
5.

For an award of costs and attorney's fees incurred in

pursuing this matter.
6.

For such other and further relief as the Court may deem

equitable and just under these premises.
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DATED this

| \

day of August, 1994PROVO CITY ATTORNEYS OFFICE

DAVID C. DIXON
Assistant City Attorney
Plaintiff's Address:
351 West Center
P.O, Box 1849
Provo, Utah 84 603

